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for
[ Eff

Purpose. It is the purpose of this
chapter to define the maxi mum perm ssi bl e sound

control,

abat ement of noise pollution in the State fromthe
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foll ow ng excessive noi se sources: stationary noise
sources; and equi pnent related to agricul tural,
construction, and industrial activities. It is also
t he purpose of this chapter to establish noise
qual ity standards to protect public health and
wel fare, and to prevent the significant degradation
of the environnment and quality of l|ife. [ Eff

(Aut h: HRS §8342F-3, 342F-31) (Ilnp:
HRS §8342F-3, 342F-31)

811-46-2 Definitions. As used in this chapter,
unl ess the context otherw se requires:

"Activity" means an act or conbination of acts
whi ch create noise, and which is associated with any
excessi ve noi se source.

"Agricultural activities" nmeans any or al
activities necessary or incidental for the purpose
of agricultural functions, such as |and cultivation,
crop production, and harvesti ng.

" Anmbi ent or background noi se" means the totality
of sounds in a given place and time, independent of
t he sound contribution of the specific source being
measur ed.

"Applicant” nmeans a person or persons
responsi ble for the excessive noise source.

"Aut hori zed enmergency vehicles" neans police and
fire vehicles; private and public anbul ances; and
state and county vehicles used for energencies.

"Best avail able control technol ogy" nmeans any
[imtation based on the maxi num degree of noise
reduction which would be emtted from any excessive
noi se source which the director, on a case-by-case
basi s, considering environnmental and econom cal
i npacts and other costs, determ nes is achievable
for that source through application of production
processes or avail able nethods, systens, and
techniques. |If the director determ nes that
t echnol ogi cal or economic |limtations would make the
i mposition of the provisions of this chapter
i nfeasi bl e, a design, equipnment, work practice, or
operational standard, or a conbination thereof, my
be prescribed instead to satisfy the requirenment for
the application of the best avail able
control technol ogy.

"Conpl aint" means any witten charge filed with




t he departnent that a person is violating any
provi sion of this chapter or order adopted pursuant
to this
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chapter.

"Construction activities" nmeans any or al
activities, including but not limted to those
activities necessary or incidental to the erection,
denolition, assenbling, renovating, installing, or
equi ppi ng of buildings, public or private highways,
roadways, prem ses, and parks.

"Construction equi pnment” neans any device
desi gned and i ntended for use in construction,
including but not limted to any air conpressor,
pile driver, bulldozer, pneumatic hamer, steam
shovel , derrick, crane, tractor, grader, | oader,
power saw, punp, pneumatic drill, conpactor, on-site
vehi cl e, and power hand tool.

"Construction site" means any or all areas,
necessary or incidental for the purpose of
conducting construction activities.

"Council" means the legislative body of a
county.

"County" means the city and county of Honol ul u,
county of Hawaii, county of Kauai, or county of

Maui, State of Hawaii .

"dBA" nmeans the A-weighted sound | evel or unit
of measurenent describing the total sound |evel of
all noises as neasured with a sound | evel neter
using the "A" weighting network.

"Deci bel" means the unit for nmeasuring the
vol une of sound, equal to twenty tinmes the |ogarithm
to the base ten of the ratio of the pressure of the
sound nmeasured to the reference pressure, which is
twenty m cropascals (0.0002 dynes per square
centineter).

"Departnment” neans the departnment of health,
State of Hawaii .

"Devi ce" means any nechani sm or instrument which
is designed to or which actually produces sound when
operated or handl ed.

"Director” means the director of the departnment
of health, State of Hawaii, or the director's duly
aut hori zed agent.

"Dwel I'i ng" means a room or roons connected
t oget her constituting an independent housekeeping



unit for an individual or a famly, containing
facilities for bathing or cooking, or both.
"Emergency” nmeans any condition which woul d
require imedi ate attention or corrective action to
avoi d probabl e danger to property, or to the health
and safety of people.
"Equi prent” nmeans any or all devices used in an
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operation or activity.

"Excessive noise" neans the presence of sound as
measured by standard testing devices, and of a
volunme, or in quantities, and for durations, as
established by this chapter.

"Excessive noi se source" neans any stationary
noi se source; and any equi pnment related to
agricultural, construction, and industrial activity
which emts sound in excess of the maxi num
perm ssi bl e sound | evels specified in section 11-46-
4, as neasured at any point at or beyond the
property line.

"HRS" nmeans Hawaii Revised Stat utes.

"Hol i day" nmeans a day observed by federal or by
state |l aw for suspension of operations in whole or
part.

"1 npul sive noise" or "inpact noise" nmeans any
sound with a rapid rise and decay of sound pressure
| evel, lasting |l ess than one second, caused by
sudden contact between two or nore surfaces, or
caused by a sudden rel ease of pressure, including
but not limted to any hammering, pile driving, and
expl osi on.

"I ndustrial activities" neans any or all
activities necessary or incidental to manufacturing,
refining, or processing of materials and products.

"Maxi num perm ssi bl e sound | evel s" neans the
sound | evel s assigned to zoning districts, as
established by the director. The maxi mum
perm ssi bl e sound | evels are specified in section
11- 46-4(a) .

"Muffler"” nmeans a nmechani cal apparatus designed
to allow the flow of gas, air, and steam and to
reduce the noise created by intake from or exhaust
to the
at nosphere by such flow.

"Noi se” nmeans any sound that may produce adverse
physi ol ogi cal or psychol ogical effects or interfere
with individual or group activities, including but



not limted to conmunication, work, rest,
recreation, or sleep.

"Noi se pollution" neans noise emtted from any
excessive noi se source in excess of the maxi mnum
perm ssi bl e sound | evel s.

"Of f - hour roadwor k" nmeans any roadway
construction between the hours of 6:00 p.m and 7:00
a.m, which would require a variance fromthe
director. For the
purpose of this definition, roadway construction
shall be limted to any activity, necessary or
incidental to
reconstruction or resurfacing of public or private
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hi ghways or roads.

"On-site vehicles" nmeans fuel-, electric-, and
air-powered vehicles, stationary and nobile, which
are operated within the boundaries of a construction
site or agricultural or industrial prem ses.

"Open space" neans any zoning district or parce
essentially free of structures that serves the
pur pose of visual relief and buffering from buil ding
or structural mass.

"QOperate" means perform or conduct any activity
associ ated with an excessive noi se source.

"Owner" neans the owner of the freehold of the
prem ses or |esser estate therein, or nortgagees
t hereof, a | essee or agent of any of the
af orenmenti oned persons, a |essee of a device or the
| essee' s agent, a tenant, operator, or any other
person who has regular control of the prem ses, or
of an equi pnment, or of a device.

"Party" neans each person or agency naned as
party or properly entitled to be a party in any
court or agency proceeding.

"Permt" means written authorization fromthe
director to operate any excessive noi se source.

"Person" neans any individual, partnershinp,
firm
associ ation, public or private corporation, trust
estate or any other legal entity, or the State or
any of its political subdivisions.

"Prem ses" means any property, including its
structure and ot her surroundi ng property, which is
used as a dwelling, or as a place of business, or as
a place to construct, manufacture, or conduct any



activity.

"Property line boundary" neans a |ine drawn
t hrough the points of contact of adjoining |ands,
apartnments, condom ni unms, townhouses or dupl exes,
owned, rented, or |eased by different persons; a
demarcation or a line of separation of properties;
and al so, for any two or nore buildings sharing
common grounds, the line drawn m dway between any
two said buildings. For the purpose of this
chapter, the property line includes all points on a
pl ane formed by projecting the property line in a
manner deened
appropriate by the director.

"Public space" nmeans any zoning district or
parcel used, owned, or managed by the federa
governnment, the
State of Hawaii, or the counties to fulfill a
governnmental function, activity, or service for
public
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benefit, including but not limted to libraries,
satellite city halls, public schools, and post
of fices.

"School activity" means a public or private
school function for students up through the twelfth
grade which is approved by the school principal or
an aut hori zed representative.

"Sound" nmeans an oscillation in pressure,
particle displacenent, particle velocity, or other
physi cal paraneter, in a mediumw th internal forces
t hat causes conpression and rarefaction of that
medi um  The description of sound may include any
characteristic of such sound, including duration,
intensity, and frequency.

"Sound | evel" neans the sound pressure |evel
obt ai ned by the use of a sound |evel neter and
frequency wei ghting network, such as A, B, or C, as
specified in American National Standards Institute
specifications for sound | evel neters.

"Sound | evel neter"” nmeans an instrunent or
conmbi nati on of instrunments, which neets or exceeds
the requirenment for a type | or type Il sound |evel
meter as specified in the American National Standard
I nstitute, ANSI S1.4-1983, specifications for sound
| evel neters.

"Sound pressure level" means twenty tinmes the
| ogarithmto the base ten of the ratio of the



measur ed

sound pressure to the reference sound pressure of
0. 0002 dynes per square centineter or twenty

m cropascal s.

"Stationary noise source" means any mechani cal
source of noise fixed in or on a station, course, or
node within any prem ses, including but not limted
to nmechanical air conditioning units, exhaust
systens, generators, conpressors, punps, or other
simlar equipnent.

"Variance" neans a special witten authorization
fromthe director to cause or enmt excessive noise
in a manner or ampunt in excess of applicable
standards, or to do an act that deviates fromthe
requirements of this chapter or any rul es adopted
under chapter 342F, HRS.

"Zoning districts" nmeans the |and use districts
established by rules or ordi nances adopted by

council, legislature, county, or state governnent
agenci es.
[ Ef f ] (Auth: HRS 88342F-3, 342F-31)

(Inp:  HRS §8342F-1, 342F-3, 342F-31)
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811-46-3 Classification of zoning districts.
This section shall describe the zoning districts as
specified in Table 1, maxi num perm ssi bl e sound
| evel s in dBA, found in section 11-46-4, and as
provided in section 11-46-4:

(1) Cdass A zoning districts include all areas
equi valent to | ands zoned residenti al,
conservation, preservation, public space,
open space, or simlar type.

(2) Class B zoning districts include all areas
equi valent to |ands zoned for nulti-famly
dwel | i ngs, apartnent, business, commerci al,
hotel, resort, or simlar type.

(3) Class C zoning districts include all areas
equi valent to | ands zoned agricul ture,
country, industrial, or simlar type.

[ Ef f ] (Auth: HRS 88342F- 3,
342F-31) (Inp: HRS 88342F-3, 342F-31)

811-46-4 WMaxi num perm ssi ble sound |levels in
dBA. (a) The maxi num perm ssi bl e sound | evels
specified in Table 1, as provided in this subsection




and in section 11-46-3, shall apply to the follow ng
excessive noi se sources: stationary noise sources;
and equi pnment related to agricultural, construction,
and industrial activities.

Table 1. Maxi num perm ssi bl e sounds | evels in dBA.

Zoning Districts Dayti me Ni ghttinme
(7 am to 10 p.m) (10 p.m to 7
a.m)
Class A 55 45
Class B 60 50
Class C 70 70

(b) The maxi mum perm ssi ble sound |levels in
Table 1, as provided in subsection (a), shall apply
to any excessive noise source emanating within the
specified
zoning district, and at any point at or beyond
(past) the property line of the prem ses in a manner
deenmed

46-7
§11-46-4

appropriate by the director.

(c) Noise levels shall not exceed the maxi nmum
perm ssi bl e sound | evels for nore than ten per cent
of the time within any twenty m nute period, except
by permt or variance issued under sections 11-46-7
and 11-46- 8.

(d) For mxed zoning districts, the primary
| and use designation shall be used to determ ne the
appl i cabl e zoning district class and the maxi num
perm ssi bl e sound | evel.

(e) The maxi mum perm ssi ble sound | evel for
i npul sive noise shall be ten dBA above the maxi mum
perm ssi ble sound | evels specified in Table 1 of
subsection (a). "Fast" neter response shall be used
to neasure these types of noise. [Eff

(Auth: HRS 88342F-3, 342F-31) (Ilnp: HRS
88342F-3, 342F-31)

811-46-5 Exenptions. Thi s chapter shall not




apply to the follow ng:

(1) Any authorized energency vehicle or
vehi cl es responding to an energency call or
acting in an energency,

(2) The sounding of any energency signaling
devi ce, including but not limted to civil
def ense warning systens, burglar and fire
alarms, sirens, whistles, or simlar
si gnal i ng devi ces;

(3) Activities related to the energency
mai nt enance and repair of state and county
hi ghways, parks, and public utilities
including but not limted to water, sewer,
el ectric, gas, and tel ephone systens,
provi ded the noise is confined to only the
equi pnment in use;

(4) Operation of enmergency generators, when
installed and used as required and
necessary for the protection of public
heal th and safety, provided the best
avai l abl e contro
technol ogy i s inpl enented;

(5) Backup alarm devices on any vehicle, where
such device is required by federal or state
occupati onal safety and health regul ati ons;

(6) Construction and renmedial activities
related to the emergency repair of damages
caused by
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natural disasters, including but not
l[imted to tsunam s and hurricanes; and
(7) Any school activity which is approved by
school authorities; provided that this
exenption shall limt these activities to
the hours of 7:00 a.m to 10:00 p.m [Eff
(Auth: HRS 88342F-3, 342F-31)
(I'mp: HRS 88342F-3, 342F-30, 342F-31)

811-46-6 Noise prohibited. (a) General
prohibition. Wthout a permt or variance issued
pursuant to section 11-46-7 or 11-46-8, no person
within the State shall operate, fromany prem ses or
| and owned, rented, |eased, occupied, or controlled
by that person, any excessive noi se source.

(b) Specific prohibitions.




(1) Mfflers.

(A) No person shall operate nor shall its
owner permt the operation of an on-
site vehicle, construction equi pnent,
or device, with a notor or exhaust
system or both, wi thout a nuffler.
Thi s sub-paragraph shall not apply to
pil e hanmers and pneumatic hand tools
wei ghing | ess than fifteen pounds; and

(B) No person shall operate nor shall its
owner permt the operation of an on-
site vehicle, construction equi pnent,
tool, or device, on any prem ses or a
construction site, with a notor or
exhaust system or both, which has been
altered, nodified, or repaired;
provi ded this subparagraph shall not
apply if the operator or owner can
show that the altered, nodified, or
repaired conponent is equally or nore
effective than the
ori gi nal conponent in reducing noise.

[ Ef f ] (Auth: HRS
88342F-3, 342F-30, 342F-31) (I np:
HRS §8342F-3, 342F-30, 342F-31)

811-46-7 Permits. (a) Applicability. In
accordance with section 342F-4, HRS, the director
may grant, renew, nodify, suspend, revoke, or deny
permts
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to operate any excessive noise source which emts or
may emt noise levels in excess of the maxi mum
perm ssi ble sound | evels specified in Table 1,

Maxi mum per m ssi bl e sound | evels in dBA, of section
11-46-4(a), which is in the public interest, and

whi ch may be subject to such reasonabl e conditions
as the director may prescribe.

(b) The following factors in granting an
application for permt or an application by a permt
hol der for the nodification or renewal of a permt,
may be considered by the director:

(1) The best available control technology is
provided to control noise levels fromthe
excessi ve noi se source;

(2) The proposed noise emtting activity is in



the public interest, as defined by
subsection (c);

(3) The services or activities for which the
permt is sought are tenporary and cannot
be del ayed, postponed, or rescheduled to a
time period in which such services are
permtted,;

(4) The applicant requires additional time to
alter or nmodify the applicant's activity or
operation to conmply with this chapter;

(5) The applicant has disclosed any possible
i npact from noi ses created by any proposed
nighttinme activity which may affect the
i mmedi at e surroundi ng; and

(6) The applicant plans to notify the people in
t he surroundi ng area of planned nighttinme
activity.

(c) In determning public interest, the
director shall consider the environnental inpact of
t he proposed action, any adverse environnental
ef fects which cannot be avoided should the action be
i npl emented, the alternatives to the proposed
action, the relationship
bet ween | ocal short-term uses of the environnment and
t he mai nt enance and enhancenment of |ong-term
productivity, any irreversible and irretrievable
comm tments of resources which would be involved in
t he proposed action should it be inplenented, and
any other factors which the director may by rule
prescri be.

(1) Any determ nation of public interest shal
pronote the opti mum bal ance between
econom c¢ devel opnent and environnment al
quality.

Application for permt or renewal.
Every application for permt or renewal

—~
QO
~——
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shall be submtted on forns furnished by
the director.

(2) The applicant shall submt sufficient
information to enable the director to nmake
a decision on all applications. Subject to
the request of the director, every
application for permt or renewal may
i nclude the follow ng informtion:
(A) Applicant identification;
(B) Type and purpose of activity;



(3)

(4)

§11-46-7

(5)

(C) Location and tinme of activity;

(D) A list of vehicles, construction or
agricultural equipnent, tools, and any
devi ces;

(E) A description of the stationary noise
source, including information
pertaining to the purpose of the noise
produci ng source including supporting
facts which denonstrate that
term nation of the noise source
operation would constitute an
unr easonabl e hardship on the
applicant, on the comunity, or on
ot her persons;

(F) Information pertaining to other
avai l able alternatives to replace the
operation of the noi se source;

(G Estimated duration and schedul e of
activity;

(H) A detailed schedule of plans,
procedures, and specifications for the
attenuati on of noise | evel em ssions
fromthe excessive noise source;

(I') Description of the inmedi ate i npact
area; and

(J) Such other information as the director
may request.

The director shall not act upon or consider

any inconplete application for permt or

renewal . An application shall be deened
conplete only when all required and
requested information, including the
application form plans, schedul es,
specifications, and other information have
been tinely submtted.

Every application shall be signed by the

applicant and shall constitute an

acknow edgnment and agreenent that the
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applicant will conmply with all the terns
and conditions of the permt, this chapter,
and chapter 342F, HRS.

The failure of the director to act on a
conpl eted application within one hundred

ei ghty days of the receipt of such
application, shall be deened a grant of
such application; provided that the



applicant acts consistently with the
application process.

(6) The director may require the subm ssion of

additional information after the

application has been subm tted, and may
ensure that, if an application is

i nconpl ete or otherw se deficient,

processi ng of the application shall not be

conpleted until such time as the applicant
has supplied all required information or

ot herwi se corrected the deficiency.

Period of permt.

The director shall determ ne the effective

period of the permt, which shall be for

any term not exceeding five years.

(2) On witten request, the director may extend
the period of the permt upon show ng that
an extension is justified; provided in no
case shall an extension be granted if the
conbi ned termof the originally issued
permt and any extension or extensions
exceed five years. Any extension or
ext ensi ons shall be subject to annual fees
as provided in subsection (i).

(3) The director, on application, may renew a

permt fromtinme to tinme, for any term not

exceeding five years.

Application for nodification of permt.

Every application for the nodification of a

permt shall be submtted in witing to the

director; and
(2) The director shall not act upon or consider
any inconplete request for a nodification
of a permt. A request for nodification of
a permt shall be deened conplete only when
all required and requested information,
i ncludi ng pl ans, schedul es, specifications,
and other information have been tinely
subm tted.
g No applicant for renewal of a permt shal
be held in violation of this chapter during the
pendency

—~
— ®d
~——
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of the applicant's application provided that the

applicant acts consistently with the permtt
previously granted, the application of all plans,



specifications, and other informtion submtted as a
part thereof.

(h)
(1)

(2)

(3)

(4)

(i)
a
f

ol I ows:

(1)

(2)

(J)

Fees.

The director may establish reasonable fees
for the issuance of permts and renewals to
cover the cost of granting thereof and for
the i npl enentati on and enforcenent of the
terms and conditions of permts;

Every applicant for permt or renewal shal
pay the applicable annual fees as provided
I n subsection (i);

Fees shall not be refunded or applied to
any subsequent application; and

Fees shall be made payable to the State of
Hawai i .

Fee schedul e. The annual fee schedul e for

permt or a renewal to a permt shall be as
|

Permt fees for construction activities.

(A) $25 per year for activities involving
denmolition, construction, extension,
addi tions, or renovation of a single
famly dwelling.

(B) $50 per year for all other activities,
i ncluding but not limted to
denolition of building structures,
construction of buildings, residential
subdi vi si ons, shopping centers,
bridges, reservoirs, utilities,
roadway (including inprovenents), and
site work for
subdi vi si ons and gol f courses.

Permt fees for operation of stationary

noi se sources or equipnment related to

agricultural and industrial activities

shal | be $50 per year.

Specific permt restrictions for

construction activities.

(1)

(2)

§11-46-7

No permt shall allow any construction
activities which emt noise in excess of

t he

maxi mum perm ssi bl e sound I evels for the
hours before 7:00 a.m and after 6:00 p. m
of the sane day, Monday through Friday;

No permt shall allow any construction
activities which emt noise in excess of

t he maxi mum perm ssi bl e sound | evels for

t he
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hours before 9:00 a.m and after 6:00 p. m
on Saturday; and

(3) No permt shall allow any construction
activities which emt noise in excess of
t he maxi mum perm ssi bl e sound | evel s on
Sundays and on hol i days.

(k) Transfer of permt.

(1) Each permt is nontransferable either from
one location to another, fromone activity
to another, or from one person to another

w thout the witten approval of the
di rector.
(I') Suspension, revocation, or denial. The

director may suspend, revoke, or deny any permt if,
after affording an opportunity for a hearing in
accordance with chapter 91, HRS, it is determ ned

t hat :

(1) There is a violation of any condition of
the permt;

(2) There is a violation of this chapter;

(3) There are deviations from or there is a
failure to conply with, all information or
facts contained within the permt;

(4) The permt was obtained by
m srepresentation or failure to disclose
fully all relevant facts;

(5) There is a change in any condition that
requires either a tenporary or pernmanent
reduction or elimnation of the excessive
noi se em ssi on; or

(6) Such action is in the public interest.

(m Termnation of permts. The director shal

be notified, in witing, of the permanent

term nation of the activity for which the permt has
been granted. |If such notice is not received by the
expiration date specified in the permt, the permt
shall automatically term nate and the permttee
shal |l be divested of all rights therein.

(n) Records. The director shall keep records

of all permts and their disposition. [Eff

] (Auth: HRS 88342F-3, 342F-4, 342F-14, 342F-

31) (Inmp: HRS 8§8342F-3, 342F-4, 342F-14, 342F-31)

811-46-8 Variances. (a) Applicability. In
accordance with section 342F-5, HRS, the director
my
grant, renew, nodify, suspend, revoke, or deny
variances to operate any excessive noise source
whi ch
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emts or may emt noise levels in excess of the
maxi mum perm ssi bl e sound | evels specified in Table
1, Maximum perm ssi ble sound | evels in dBA, of
section 11-46-4(a), and which use or operation does
not conformto the requirenments of section 11-46-7,
or other applicable provisions of this chapter.

(b) No variance, nodification, or renewal shal
be granted by the director unless the application
and the supporting information clearly show that:

(1) The continuation of the function or
operation involved in the em ssion
occurring or proposed to occur by the
granting of the variance is in the public
interest, as defined in section 11-46-7(c);

(2) The em ssion occurring or proposed to occur
does not substantially endanger human
health or safety; and

(3) Conpliance with the provisions of this
chapter from which the variance is sought
woul d produce serious hardship w thout
equal or greater benefits to the public.

(c) Application for variance, nodification, or
renewal .

(1) Every application shall be submtted on

forms furnished by the director.

(2) Every application shall be acconpanied by a
conpl ete and detail ed description of
present conditions, how present conditions
do not conformto standards, and such other
information as the director may by rule
prescri be.

(3) Every application shall be reviewed in
i ght of the descriptions, statenents,
pl ans, histories, and other supporting
information submtted with the application
any additional information as may be
subm tted upon the request of the director
and the effect or probable effect upon the
maxi mum perm ssi bl e sound | evel s
establ i shed pursuant to this chapter.

(4) The applicant shall submt sufficient
information to enable the director to nmake
a decision on the application. Subject to
the request of the director, every
application for variance may include the
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(5)

follow ng information:

(E)
(F)

(G

(H)

(1)

(J)

(K)

(L)

(M

(N)
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Applicant identification;

Type and purpose of activity,
including a brief description of the
applicant's activity which results in
t he proposed emn ssion;

Location and time of activity;

A list of vehicles, construction or
agricul tural equipnent, tools, and any
devi ces;

Esti mat ed duration and schedul e of
activity;

Pl ans and procedures for the
attenuati on of noise em ssion from

noi se sources to mnimze excessive
noi se | evels;

Description of the immedi ate inpact

ar ea;

Any adverse environnental effects

whi ch cannot be avoi ded;
Description of alternatives to the
proposed activity;

Di scussion of the relationship between
short-termuse of the environnment and
t he mai nt enance and enhancenent of

| ong-term productivity;

Di scussion of any irreversible and
irretrievable comm tnents of resources
whi ch woul d be involved in the
proposed activity;

Di scl osure of any possible inpact from
noi se created by any proposed
nighttinme activity which may affect
the i medi ate

surroundi ng;

Pl ans for notification of the people
in the surrounding area of planned
nighttinme activities; and

Such other information as the director
may request.

The director shall not act upon or consider

any inconplete application for variance,
nodi fication or renewal. An application
shall be deenmed conplete only when al
requi red and requested information,

i ncluding the application form plans,



(6)

(7)

(8)

(9)

—~
QO
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(2)

(3)

schedul es, specifications, and other
i nformati on have been tinely submtted.
Every application shall be signed by the
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applicant and shall constitute an

acknowl edgnment and agreenent that the
applicant will conmply with all of the terns
and conditions of the variance, this
chapter, and chapter 342F, HRS.

The director may require the subm ssion of
additional information after the
application has been subm tted, and may
ensure that, if an application is

i nconpl ete or otherw se deficient,
processing of the application shall not be
conpleted until such time as the applicant
has supplied all required information or
ot herwi se corrected the deficiency.

Every application for renewal shall be made
at | east one hundred eighty days prior to
the expiration of the variance. The
director shall act on a conpleted
application for renewal w thin one hundred
ei ghty days of the receipt of such
application.

Every application for renewal shall neet
all conditions specified in the i mediately
precedi ng vari ance; and shall provide for
em ssion not greater than that attained
pursuant to the terms of the inmediately
precedi ng variance at its expiration.
Public participation requirenents.

Any application for a variance, submtted
pursuant to this chapter, shall be subject
to the public participation requirenents.
Public notices of every conpl eted
application for a variance, except an
application for off-hour road work, shal
be circulated in a manner designed to
informinterested and potentially

i nterested persons of the proposed

em ssi on.

Procedures for the circulation of public
notices shall include at |east the
fol | ow ng:

(A) Notices shall be circulated within the
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(4)

(5)

geogr aphi cal areas of the proposed
em ssion; such circul ation shal
i nclude publishing in | ocal newspapers
and periodicals, or, if appropriate,
in a daily newspaper of general
circul ation;

(B) Notice shall be mailed to any person
upon request; and
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(C) The director shall add the nane of any
person, upon request, to a mailing
list to receive copies of notices for
all variance applications within the
State or within a certain geographi cal
ar ea.

The director shall provide a period of not

less than thirty days follow ng the date of

t he public notice during which tine

interested persons may submt their witten

review with respect to the variance
application and the tentative

determ nations of the departnent, if any.

The period for comment may be extended at

the discretion of the director.

The contents of the public notice of

applications for variances shall include at

| east the foll ow ng:

(A) Nane, address, and phone nunber of
agency issuing the public notice;

(B) Nanme and address of each applicant;

(C) Brief description of each applicant's
activities or operations which result
in the em ssion described in the
vari ance application;

(D) A short description of the |ocation of
each em ssion indicating whether such
em ssion is new or existing;

(E) A brief description of the procedures
for the formulation of final
determ nations, including the thirty-
day comment period required by
par agraph (4), and any other neans by
whi ch interested persons may influence
or comment upon those determ nations;
and

(F) Address and phone nunber of state
agency prem ses at which interested



persons may obtain further information
and i nspect a copy of the variance
applications and supporting and

rel ated docunents.

(6) The director may hold a public hearing, if,
after reviewing the comments
subm tted under paragraph (4),
the director determ nes that a
public hearing is warranted. Any
hearing brought pursuant to this
subsection shall be held in the
geogr aphi cal area of the proposed
em ssion or other appropriate
area, at the
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di scretion of the director.

Fees.

The director may establish reasonable fees
for the issuance of variance and renewal s
to cover the cost of issuance thereof and
for

t he i npl enmentati on and enforcenent of the
terms and conditions of variances.

(2) Every applicant for variance or renewal
shall pay the applicable fee as set forth
in subsection (f);

(3) Fees shall not be refunded nor applied to
any subsequent application; and

(4) Fees shall be nmade payable to the State of
Hawai i .

(f) Fee schedule. The fee for a variance or
renewal of a variance shall be $100 per year and all
costs associated with the public participation
requi renments as provided in subsection (d),
including but not limted to costs for publication
of public notices, circulation of public notices,
and public hearing. Public notices shall be
prepared by the departnent.

(g) Granting of variances, nodifications, or
renewal s.

(1) If a variance, nodification, or renewal is
granted on the grounds that there is no
practicabl e neans known or avail able for
t he adequate prevention, control, or
abat ement of the excessive noise involved,
it shall be only until the necessary neans

—~
— ®d
~——



for prevention, control, or abatenent
beconme practicable, and subject to the
taking of any substitute or alternate
measures that the director may prescribe.

(2) Every variance, nodification, or renewal
granted under this section shall include
conditions requiring the grantee to perform
noi se sanmpling and report the results of
such sanpling to the director.

(h) Period of variance, nodification, or

renewal .

(1) The director may issue a variance or
renewal for a period not exceeding five
years.

(2) The period of nodification shall be the
period of the variance originally issued,
for the term not exceeding five years.
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(3) On witten request, the director nmay extend
the period of the variance upon show ng
that an extension is justified; provided in
no case shall an extension be granted if
the conbined termof the originally issued
vari ance and any extension or extensions
exceeds five years. Any extension or
ext ensi ons shall be subject to annual fees
as provided in subsection (f).

(i) Variance conditions. Each variance may be
subj ect to such reasonable conditions as the
director may prescri be.

(j) Suspension, revocation, or denial. The
director may suspend, revoke, or deny any variance
if, after affording an opportunity for a hearing in
accordance with chapter 91, HRS, it is determ ned
t hat :

(1) There is a violation of any condition of

t he vari ance;

(2) There are deviations from or failure to
conply with, all information or facts
contai ned within the variance;

(3) The variance was obtai ned by
m srepresentation or failure to disclose
fully all relevant facts;

(4) There is a change in any condition that
requires either a tenporary or pernmanent
reduction or elimnation of the excessive



noi se em ssi on; or

(5) Such action is in the public interest.

(k) Term nation of variances. The director shal
be notified, in witing, of the permanent
term nation of the activity for which the variance
has been granted. |If such notice is not received by
the expiration date specified in the variance, the
variance shall automatically term nate and the
appl i cant shal
be divested of all rights therein.

(I') Records. The director shall keep records
of all requests for variance and their disposition.

[ Ef f ] (Auth: HRS §§342F-3, 342F-5,
342F-14-, 342F-31) (Inp: HRS §8342F-3, 342F-5,
342F- 14, 342F- 31)

811-46-9 Measurenent of sound levels. (a) The
director may adopt procedures which set forth
criteria for the measurenent of sound. Such
procedures may be
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in substantial conformty with standards and
recommended practices established by the American
Nati onal Standards Institute or the Society of
Aut onpti ve Engi neers, and the | atest revisions

t her eof .

(b) The director may revise such neasurenent
procedures fromtine to time to reflect current
engi neering judgnent and advances in noise
measur enment techni ques.

(c) For the purpose of this chapter, sound
l evel
measurenents shall be conducted using standard
procedures, with sound | evel meters, using the "A"
wei ghting network and "slow' neter response unless
ot herw se st at ed.

(d) Sound | evel nmeters and calibrators shall
conformto specifications provided in the American
Nat i onal Standard, ANSI Sl1.4-1983, specification for
sound | evel neters.

(e) Wndscreens shall be used whenever
appropri ate.

(f) The various factors affecting the accuracy
of a measurenent shall be evaluated to the extent
necessary for the inplenentation of this chapter.



For exanple, if the accuracy with which a

measur enent can

be made with specific instrunents at a specific

| ocation is plus or mnus two dBA, then any neasured
| evel greater than the specified maxi mum perm ssible
sound |l evel, plus two dBA, will indicate that
excessi ve noi se has been em tted.

(g) Measurenents shall normally not be used for
enforcement unless the noise |evel at a point of
measurenment is nore than three decibels greater than
t he ambi ent or background noise | evel.

(h) The anbient noise | evel may be estimted
from sound | evel s neasured during nonoperation of
the noi se source or by sound | evels neasured at one
or nore points near the point of measurenment where
t he noi se source is inaudible. [Eff ]
(Auth: HRS 8§8342F-3, 342F-31) (lnp: HRS §§8342F-3,
342F- 31)

811-46-10 Certification. Per sons conducti ng
noi se neasurenents for the enforcenment of this
chapt er

shal | have been trained in the techni ques of sound
measur enent and the operation of sound | evel neters
and ot her sound neasuring instrunments and shall have
been

certified by the director. [Eff ]
(Aut h: HRS 88342F-3, 342F-31) (I'mp: HRS 88342F-
3, 342F-31)
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8§11-46-11 Powers and duti es. In order to
i mpl enrent and enforce this chapter and for the
gener al

pur pose of prevention, control, and abatenment of

noi se

pollution in the State, the director shall have, in
addition to any other vested authority, the power

t o:

(1) Conduct research prograns for the purpose
of determ ning the causes, effects, and
hazards of excessive noise and the neans
wher eby noi se may be nonitored, controll ed,
or abat ed;

(2) Conduct progranms of public education
regardi ng the causes, effects, and general
met hods of abatenment and control of noise;
the actions prohibited by this chapter and
the procedures for reporting violations;



(3) Cooperate, to the extent practicable, wth
all appropriate state, federal, and county
agenci es;

(4) Coordinate noise prograns with appropriate
county agencies in providing technical
assi stance in areas such as devel opnment of
regul atory control of activities creating
noi se di sturbances, and in sound
measur enent ;

(5) Conduct state educational and training
progranms on noi se prevention, control, and
abat ement, including the preparation and
distribution of information relating to
excessive noise and its effect on people;

(6) Request any other departnment or agency
responsi bl e for any proposed or final
standard, regulation, or simlar action to
consult on the advisability of revising the
action, if there is reason to believe that
the action is not consistent with any
provi sion of this chapter;

(7) Develop and recommend for pronul gation,
provi sions regulating the use and operation
of any product; and

(8) Develop and pronmul gate standards, testing
met hods, and procedures. [Eff

] (Auth: HRS §8342F-3, 342F-31, 342F-
33) (Inmp: HRS §8342F-3, 342F-31, 342F-
33)

8§11-46-12 | nspection of prem ses. (a) The
di rector upon receiving reports of, or i1dentifying
any
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actual or suspected excessive noise source, is

aut hori zed, upon presenting appropriate credentials
to

t he owner, operator, or agent in charge:

(1) To enter at all reasonabl e hours, any
prem ses, to conduct an investigation, to
ascertain conpliance or nonconpliance with
this chapter, or any permt, variance or
nodi fication issued pursuant to this
chapter, to make reasonable tests in
connection therewith, and to recomend



requi rements for any noise attenuation
measur es;

(2) To inspect at reasonable tines and within
reasonable limts and in a reasonable
manner, any prem ses and all pertinent
equi pnment or devices; and

(3) To require that the owner, operator, or
agent of any prem ses cease operation of
all pertinent equipnent, or devices for the
pur pose of conducting an investigation and
i nspection thereof.

(b) No confidential information secured
pursuant to this section by any official or enployee
of the departnment, within the scope and course of
the official's or enployee's enploynent, in the
prevention, control, or abatenment of excessive
noi se, shall be disclosed by the official or
enpl oyee, except as it relates directly to the
excessive noise, and only in connection with the
official's or enployee's official duties and within
t he scope and course of the official's or enployee's
enpl oyment. [Eff ] (Auth: HRS 88342F- 3,
342F-6, 342F-31) (I nmp: HRS 88342F-3, 342F-6, 342F-
31)

811-46-13 O her ordinances and rules. The
council of any county may adopt and provide for the
enf orcenent of ordinances regul ating any matter
relating to excessive noise. No such ordinance
shall be held invalid on the ground that it covers
any subject or matter enmbraced within any statute or
rule of the State; provided that in any case of
conflict between the statute or rule and ordi nance,
the | aw which affords the nost protection to the
public shall apply. [Eff ]  (Auth:
HRS 8§8342F- 3,
342F-20, 342F-31, 46-17) (Ilnmp: §88342F-3, 342F-20,
342F-31)
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811-46-14 Enforcenent. (a) Initial violation.

If the director determ nes that any person has
violated or is violating this chapter, or any
condition of a permt, variance, or nodification
i ssued pursuant to this chapter, the director:
(1) Shall cause witten notice to be served



upon the alleged violator or violators.
This notice shall specify the alleged
violation and may contain an order

speci fying a reasonable tinme during which
t hat person shall be required to take any
measures that may be necessary to correct
the violation and give periodic progress
reports;

(2) WMay require that the alleged violator or

vi ol ators appear before the director for a
hearing at a tinme and place specified in
the notice and answer the charges
conpl ai ned of; and

(3) My inpose penalties as provided in section

342F-11, HRS, and section 11-46-18 by
sending a notice, in witing, either by
certified mail or by personal services, to
the alleged violator or violators

descri bing the violation.

(b) Continuing violation. If the director
determ nes that any person is continuing to violate
this chapter, or any condition of a permt,
variance, or nodification issued pursuant to this
chapter after having been served a notice of
violation, the director:

(1) Shall cause witten notice to be served

upon

the alleged violator or violators. The
notice shall specify the alleged violation
and shall contain an order requiring that
person to submt a witten schedule within
thirty days specifying the measures to be
taken and the time within which the
measures shall be taken to bring that
person in conpliance with this chapter, or
the conditions of a permt, variance, or
nodi fication issued pursuant to this
chapter;

(2) Shall accept or modify the submtted

schedule within thirty days of receipt of
t he

schedul e. Any schedul e not acted upon
after thirty days of receipt by the
director shall be deened accepted by the
director;

(3) Shall issue to the alleged violator or
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violators a cease order against the
activities that violate this chapter, or
any

condition of a permt or variance issued
pursuant to this chapter if that person
does not submt a witten schedule to the
director within thirty days. This order
shall remain in effect until the director
accepts the witten schedul e; and

(4) WMy inpose penalties as provided in section
342F-11, HRS, or section 11-46-18 by
sending a notice, in witing, either by
certified mail or by personal service, to
the alleged violator or violators
descri bing the violation.

(c) Violation of abatenent schedul e or order.

If the director determ nes that any person has

vi ol ated the provisions of an accepted schedul e or
has viol ated an order issued under this section, the
director shall inpose penalties by sending a notice
in witing, either by certified mail or by personal
service, to that person, describing such
nonadherence or violation.

(d) Violation order.

(1) Any order issued under this chapter shal
become final, unless no |ater than twenty
days after the notice of order is served,
t he person or persons nanmed therein
request, in witing, a hearing before the
di rector.

(2) Any penalty inposed under this chapter
shal | becone due and payable twenty days

after the
notice of penalty is served, unless the
person or persons nanmed therein request, in

writing, a hearing before the director.

(3) Whenever a hearing is requested on any
penalty inposed under this chapter, the
penalty shall becone due and payable only
upon conpletion of all review proceedi ngs
and the issuance of a final order
confirmng the penalty in whole or in part.

Cont est ed heari ng.

Upon request for a hearing, the director
shall require that the alleged violator or
vi ol ators appear before the director for a
hearing at a tinme and place specified in
the notice and answer the charges
conpl ai ned of.

(2) Any hearing conducted under this section
shal |l be conducted as a contested case

—~
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(3)

(4)

(5)
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under
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chapter 91, HRS

|f, after a hearing held pursuant to this
section, the director finds that a

viol ation

or violations have occurred, the director
shall affirmor nodify any penalties

i mposed, or shall nmodify or affirmthe
order previously issued, or issue an
appropriate order or orders for the
prevention, abatenent, or control of the
violation involved, or for the taking of
such other corrective action as my be
appropri ate.

If, after a hearing on an order or penalty
contained in a notice, the director finds
that no violation has occurred or is
occurring, the director shall rescind the
order or penalty.

An order issued after hearing may prescribe
the date or dates by which the violation or
violations shall cease and may prescribe

ti metabl es for necessary action in
preventing, abating, or controlling the

vi ol ati on.

Civil action.

I f the ampunt of any penalty is not paid to
the departnment within thirty days after it
beconmes due and payable, the director may
institute a civil action in the name of the
State to collect the admnistrative penalty
whi ch shall be a governnent realization

In any proceeding to collect the

adm ni strative penalty inposed, the
director need only show that notice was
given, a hearing was held or the tine
granted for requesting a hearing expired

wi t hout a request for a hearing, the

adm ni strative penalty was inposed, and the
penalty remai ns unpai d.

Subpoena.

In connection with any hearing held
pursuant to this section, the director

shal | have the power to subpoena the
attendance of wtnesses and the production
of evidence on behalf of all parties.



(h) The director shall enforce the provisions
of this chapter. [ Eff ] (Aut h:
HRS 88342F-3, 342F-9, 342F-31) (Inp: HRS 88342F-
3, 342F-9, 342F-31)
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811-46-15 Records.

(1) The director may require that the owner,
operator, or agent of any prem ses
establish
and maintain all pertinent records.

(2) The director shall have access to al
pertinent records.

(3) The director may require that the owner
operator, or agent of any prem ses devel op
and submt reports of all pertinent
records;

(4) The director may require that the owner,
operator, or agent of any prem ses produce
copies of all pertinent records upon
request by the director.

(5) The director may require that the owner
operator, or agent of any prem ses conduct
measurenments of sound | evels of any source
in accordance with established nethods and
procedures, at such locations and tinmes as
the director may reasonably prescribe, and
to furnish reports of the results of such
measur ement s. [ Ef f ]

(Aut h: HRS 88342F-3, 342F-7, 342F-31)
(I mp:  HRS §8342F-3, 342F-7, 342F-31)

811-46-16 Penalties. (a) Any person who
vi ol ates any provision of this chapter, or any
permt, variance, or nodification issued pursuant to
this chapter, shall be subject to fines of not nore
than $10, 000 for each separate offense. Each day of
violation shall constitute a separate offense. Any
action taken to inpose or collect the penalty
provided for in this subsection shall be considered
a civil or
adm ni strative action, as the case may be.

(b) Any person who denies, obstructs, or
hanpers the entrance or inspection by any duly
aut hori zed enpl oyee of the departnment of any
prem ses, or vehicle that the enpl oyee is authorized
to enter and inspect, shall be fined not nore than




$500. Any action taken to inpose or collect the
penal ty provided for in this
section shall be considered a civil action. [Eff
(Auth: HRS 88342F-3, 342F-9, 342F-31) (Ilnp:
HRS 88342F-3, 342F-9, 342F-31)

811-46-17 Citation. (a) Any person who
commts
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a violation of this chapter may be issued a sunmons
or citation for such violation by any person
authorized to enforce this chapter, hereinafter
referred to as enforcenment officer

(b) The summons or citation shall warn the
person to appear and answer to the charge agai nst
the person at a certain place and at a tinme within
seven days after the issuance of the sumons or
citation.

(c) The summons or citation shall be printed on
a form adopted or prescribed by the state district
courts.

(d) Summons and citations shall be
consecutively nunbered and the carbon copy or copies
of each shall bear the same nunber.

(e) The summons or citation shall be designed
to provide for all necessary information.

(f) The original of a summons or citation shal
be given to the purported violator and the other
copy or copies distributed in the manner prescribed
by the district courts; provided that the district
courts may prescribe alternative nethods of
di stribution of the original and any other copies.

(g) In the event any person fails to conmply
with a sunmons or citation issued to such person,
the enforcenment officer shall cause a conplaint to
be entered against the person and shall secure the
i ssuance of a warrant for the person's arrest.
Failure to conply with a summons or citation is a
m sdenmeanor .

[ Ef ] (Auth: HRS §88342F-3, 342F-
10, 342F-31) (Inp: HRS §88342F-3, 342F-10, 342F-
31)

8§11-46-18 Admi nistrative penalties. (a) In
addition to any other admnistrative or judicial




remedy provided by this chapter, the director is
authorized to inpose by order the penalties
specified in section 342F-9(b) and (c), HRS, and
section 11-46-16.
(b) Factors to be considered in inposing an
adm ni strative penalty include:
(1) The nature and history of the violation and
of any prior violations;
(2) The econom c benefit, if any, resulting
fromthe violation;
(3) The opportunity, difficulty, and history of
corrective action;
(4) Good faith efforts to conply; and

46- 28
811-46-22

(5) Any other matters that justice may require.
(c) It is presunmed that the violator's econom c
and financial conditions allow paynent of the
penalty, and the burden of proof to the contrary
shall be on the violator. [Eff
(Aut h: HRS 88342F-3, 342F-11, 342F-31) (Inp: HRS
88342F-3, 342F-11, 342F-31)

811-46-19 Injunctive and other relief. The
director may institute a civil action in any court
of conpetent jurisdiction for injunctive and ot her
relief
to prevent any violation of this chapter, any rule
adopted pursuant to this chapter, or any condition
of a permt or variance issued pursuant to this
chapter, without the necessity of a prior revocation
of the permt or variance, to inpose and coll ect
civil penalties, to collect adm nistrative
penalties, or obtain other relief. The court shal
have the power to grant relief in accordance wth
the Hawaii rules of civil procedure. [Eff

(Auth: HRS 88342F-3, 342F-12, 342F-31)
(I'mp:  HRS 88342F-3, 342F-12, 342F-31)

811-46-20 Public records. Reports submtted to
t he departnment on the em ssion of excessive noise
shall be made avail able for inspection by the public
during established office hours unless such reports
contain information of a confidential nature
concerni ng secret




processes or nethods of manufacture.

[ Ef ] (Auth: HRS 8§88342F- 3,
342F- 15, 342F-31) (lnp: HRS §§342F-3, 342F-15,
342F- 31)

811-46-21 Litigation. No part of this chapter
shall be all owed as a defense against suit brought
by any person for damage alleged to occur as a
result of noise. [Eff ] (Aut h: HRS
88342F-3, 342F-31) (lnp: 88342F-3, 342F-31)

811-46-22 Severability. [If any provision of
this chapter, or the application thereof to any
person or circunstance is held invalid, the
remai nder of this
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chapter, and the application of the chapter to other
persons or circunmstances, shall not be affected

t hereby. [Eff ] (Auth: HRS 88342F-
3, 342F-31) (lnp: HRS 88342F-3, 342F-31)
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The repeal of Chapter 11-43 and the adoption
Chapter 11-46, Hawaii Adm nistrative Rules, on the
Sunmmary Page dated wer e adopt ed
on , followmng public hearings
hel d on June 24, 1996 on the island of Kauai; June
25, 1996 on the island of Maui; June 26, 1996 in
Hil o, Hawaii; June 27, 1996 in Kona, Hawaii; and
July 1, 1996 on the island of Oahu, after public
notices were given in the Honolulu Advertiser,
Honolulu Star-Bulletin, Garden Isle, Maui News,
Hawai i Tribune Herald, and West Hawaii Today on May
24, 1996.

The repeal of Chapter 11-43, and the adoption of
Chapter 11-46, Hawaii Adm nistrative Rules, shall
take effect ten days after filing with the O fice of
t he Li eutenant Governor.

LAVWRENCE M | KE
Di rector
Departnent of Health
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